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BOARD OF ZONING APPEALS MEETING AGENDA
VIRTUAL PUBLIC HEARING
Thursday, April 15, 2021

7:30 p.m.

1. CALL TO ORDER

MR. BARTLETT: Okay. I'd like to call to order the
April 15, 2021, meeting of the Board of Zoning Appeals for the
City of Falls Church.

Akida, will you do a roll call of the members of the
Board of Zoning Appeals.

MS. ROUZI: Sure. Before I do a roll call, I'm
required to read this notice, so I'll go ahead.

This meeting will be held pursuant to and in

compliance with the Virginia Freedom of Information Act, Section

2.2-3708.2 and state and local legislation adopted to allow for
continued government operation during the COVID-19 declared

emergency. All participating members will be present at this

meeting through electronic means. All members of the public may

view this electronic meeting via the meeting link listed above
and in the City's website calendar.

Thank you.
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2. ROLL CALL

RECORDING SECRETARY: Mr. Bartlett.

MR. BARTLETT: Here.

RECORDING SECRETARY: Thank you.

Mr. Eppler

is absent.

Mr. Calabrese is absent.

Mr. Kien.

MR. KIEN:

Here.

RECORDING SECRETARY: Thank you.

Mr. Misleh.

MR. MISLEH:

Here.

RECORDING SECRETARY: Thank you.

3. PETITIONS

MR. BARTLETT: Akida and John, are there any new

Petitions besides the applications today?

MR. BOYLE:

4. OLD BUSINESS

No, sir.

MR. BARTLETT: 1Is there any 0Old Business to address

from prior meetings?

MR. BOYLE:

I don't believe so.

No.
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5. NEW BUSINESS

a. Variance application V1621-21 by Sajeel Ahmed,
applicant and owner, for a variance to Section 48-238(3)a, to
allow 1) a front setback of 25.4 feet instead of 30 feet along
the South Oak Street frontage, and (2) a front setback of 15
feet instead of 30 feet along the Timber Lane frontage, and a
variance to Section 48-1102(e) (1)c to allow a porch to extend
3.5 feet into the setback established by this wvariance
application for the purpose of reconstructing a fire damaged
single family home on existing foundations on premises known as
400 South Oak Street, RPC #52-206-064 of the Falls Church Real
Property Records, zoned R-1A, Low Density Residential.

MR. BARTLETT: Then we'll go on to our next Agenda
item which is New Business. I'm going to do this really
quickly. What I'd like to do is have everyone who is going to
speak or plans to speak or possibly could speak, to take their
computers off of mute and I'm going to swear you into the
meeting.

(Witnesses sworn.)

MR. BARTLETT: So now we will move on to variance
application V1621-21 by Sajeel Ahmed, applicant/owner of 400

South Oak Street for a variance to Section 48-238(3)a, to (1)
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allow a setback of 25.4 feet instead of 30 feet along South Oak
Street, (2) a front setback of 15 feet instead of 30 feet along
Timber Lane, and (3) a variance to Section 48-1102(e) (l1)c, to
allow a porch to extend 3.5 feet into the setback established by
this variance application for the purpose of reconstructing a
fire damaged single family home.

At this point I would like to ask John or Akida to
provide a staff report on the application and the status of the
building permit as well.

MR. BOYLE: Thank you, Mr. Chair.

Usually during the summation of an application before
this Board, I explain why it's before the Board. This one's
fairly obvious but I wanted to reiterate that what happened
here was basically a total loss of a single family home down to
the foundation and the family's been in a lengthy working
process with the City and building officials to try and reclaim
their property.

And during the application process it was discovered
that the original house was sitting in two of its front yard
setbacks which in and of itself is not unusual in Falls Church

but what is unusual is the house was essentially destroyed by
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fire and now the question comes, what is the family allowed to
do by right constructing on the property.

They have opted to rebuild the house in its original
footprint and with a minor extension of a porch and an addition
off the back which is not subject to this process, it's by
right.

Staff, in reviewing its authority and comparing the
application to what the Code permits, staff did not have the
authority to approve a reconstruction of a demolished house
where non-conforming setbacks were involved.

So, at the risk of piling on this family's ongoing
challenge of getting their home back in order, staff was
compelled to bring this matter back before the Board.

So what you have before you tonight is an application
to essentially rebuild that house on its original footprint with
a modest extension of the porch as indicated on one of the
plats.

With that, I'll defer to the applicant who I believe
has counsel present and they've got their side of this incident
plus some photographs and things that I think will help
illuminate what the issues are to the Board.

So with that, I'll defer to Sajeel and his group.
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It might also be helpful to know who's here to comment
on this matter, if they could identify themselves.

MR. AHMED: Yes. So, John, thank you. This is Sajeel
Ahmed. I have with me my counsel, Mr. Chronis, and I also have,
if there are any questions, the builder, Mr. Sam Brodus
(phonetic) is online also along with my architect and engineer
if you really need to go into the details.

But I'll ask Mr. Chronis to talk and then I will talk
afterwards.

MS. ROUZI: I'm on the slides so, anyone, if you want
to speak and tell me to flip the slides, I'm happy to do that.

MR. CHRONIS: As I was mentioning, my name is
Aristotelis Chronis. I'm here as the attorney for the
owner/applicant Sajeel Ahmed and Humaira Ahmed, and we're here
requesting the variance to Section 48-238(3)a, to allow the
front yard setback of 25.4 feet instead of 30 feet on South Oak,
the front setback of 15 feet instead of 30 on Timber Lane, and a
variance to Section 48-1102(e) (1)c, to allow a modest extension
of the porch 3.5 feet into the setback, which would be
established by this wvariance.

As you've read in the statement of justification,

applicants have owned and resided at the property with their
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three children since 2006. On February 10, 2020, their home was
severely damaged with fire, water, and smoke, leaving the
applicants and their family homeless and destruction of their
property and they've been living in other housing since.

According to the insurance company and the builders,
what needed to be done was removal and replacement of the
interior of the structure which at that point had been unstable,
including the roof, damaged studs, electrical, mechanical,
plumbing, those types of things.

On or about August of 2020, the applicants did receive
a building permit based on plans to rebuild the home using the
existing foundation within the existing footprint while
retaining a portion of the outer brick walls which at the time
were thought to be salvageable.

The applicants' contractor began the reconstruction at
the time pursuant to these approved building permits.
Unfortunately what happened during the course of reconstruction,
the contractor was working on removing the water, smoke damage
to the building, structures and some of the studs and bricks
from the top of the structure fell down. The existing
foundation remained, the base bricks remained, but unfortunately

based on this sort of an unintended consequences, the builder
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basically continued to build to complete the walls from the
existing foundation and the brick base that remained and at that
point had actually finished construction on the framing for both
the first and second floors, almost finished construction at
that point before the City actually issued a stop work order and
required that the applicants come in and apply for the variance.

What Mr. Ahmed addressed, sort of the initial side of
what they've been dealing with. We're hopeful at the end of the
hearing the BZA will vote to approve the variance so the stop
work order can be lifted and the house can be completed.

For the most part, what this application is seeking to
do is just really put these folks back where they started with a
home rebuilt on the existing foundation with a minor
modification to the length of the front porch, all of which,
frankly, would have been permitted by right had the
non-conforming structure not been destroyed by the fire.

So to get into the specifics of the variance
requested, as we mentioned it's the front setback along South
Oak and also along Timber Lane as well, which we're seeking to
be modified and then the extension of the porch along South Oak

Street.
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What we're asking for today is really a reasonable
deviation from those provisions that regulate the size, height,
area, bulk, and location of the building or structure and what
we're really going to be able to show is that the applicants
acquired the property in good faith and because of the essential
narrowness, shallowness, core shape of the property, and other
conditions that exist, that the strict application of the zoning
ordinance in this case would prohibit or unreasonably restrict
the use of the property to the point where we're hoping that
this Board will be satisfied based on the evidence that we'll
hear today, that granting this variance would alleviate a
clearly demonstrable hardship which would approach confiscation
and that otherwise it would meet the sort of harmony with the
intent and spirit of the purposes of the chapter.

Just going into the individual elements for the
variance, first thought is that the property was acquired in
good faith. As we mentioned before, the applicants purchased
this property in 2006, resided there as a single family house
until it was destroyed in February 2020.

We go next to the second criteria, being the
narrowness, shallowness, or shape of the property. As we

mentioned, this is a corner lot with two frontages. So applying
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the standard setbacks would severely limit the building
footprint and unreasonably restrict the use of the property,
particularly now that we're looking at this as a single family
home for a family of five.

As the non-conforming structure that it was, that home
would have been permitted to have been built after the fire, had
enough of the structure survived. And again, it's notable that
these building permits were issued before the remaining parts of
the walls came down at that point.

So even the extension of that front porch along South
Oak Street would similarly have been permitted by the Zoning
provisions based on non-conforming uses.

We move on to the next criteria, the granting of the
variation would alleviate a clearly demonstrable hardship
approaching confiscation. As we said, if we're not granted this
variance what would be required, would be the complete
demolition of an existing structure and now a reestablishment of
a new foundation in an attempt to sort of try to restore the
dimensions of the original home.

As I mentioned earlier, the contractors already
finished constructing the first and second floors to almost the

tune of $250,000 worth of construction. So, given the
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additional time, expense, and work that would need to be done,
not granting the variance would actually be a demonstrable
hardship approaching confiscation.

Finally, the last criteria that we'd be looking at is
whether or not the variance would be in the harmony with the
intent and spirit and purposes of the Zoning Ordinance.

Again, what we're asking for here is simply the
reconstruction of a single family house. It existed in that
same location for decades and this would be something that would
be permitted by right on an interior lot, just really the fact
that unfortunately we're dealing with a corner lot here and
we're dealing with a non-conforming structure.

So at this point I'll turn over the presentation to
Mr. Ahmed and to any of the design professionals that he has on
hand to answer any additional questions and then I'll wrap up
sort of at the end. Thank you.

MR. AHMED: All right, Mr. Chronis. Thank you very
much.

Just a few points. My name is Sajeel Ahmed. Me, my
wife and my three children have been living in Falls Church City
for about 20 years now, since 2001. 1I've been living in this

house for about 15 years before it was destroyed. All my
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children have gone to the City schools over here. We have paid
all our property taxes, we have done everything which the City
has required for the past 20 years.

So if you'll go to the next slide please. Can you go
to the slide with the pictures please.

So on 2020, 10 February, was an uneventful day as it
started out but it became a stressful, eventful day for us.

What you see up on the top is when the fire started, where the
smoke of the fire itself and you'll see on the left is where
actually my mother-in-law was in the house alone. So when she
saw the smoke she actually ran out. She opened the door. And
then that pictures shows that. So she survived the fire. She
had smoke -- she got injured with smoke and fire. She was in
ICU for a while but she survived the fire fortunately.

One of the neighbors, one of the Falls Church City
resident who was happening to drive by in the red car which you
see over there, stopped and called 911. So by doing that, on
the right hand side, we had a number of firefighters who came in
to put the fire out and as they're putting the fire out they
basically, with water and smoke, pretty much the whole house was

destroyed. Everything in the house was destroyed.
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The below pictures, and I put some pictures, I have
hundreds of pictures, but just some pictures just to see what
the impact was of the destroyed house. Exterior walls, inside,
bathrooms, furniture, clothes, everything we had was destroyed.

So we basically, when we saw what we had, the only
thing we had left was what we were wearing that day. So I was
at my job at Department of Defense, so I came in and I was
wearing what we have, that's all we had pretty much left.

Since we lost all our belongings, we lost all of our
treasured memories, since then we have lived in hotels. We have
lived in rental homes. And started the process for getting the
building permits, finding a contractor, dealing with insurance,
which hopefully you don't have to deal with but when you do, you
know how stressful that is. Okay.

And dealing with getting the permits and finally
starting to work the house. To start to do the construction of
the house.

It's been more than a year-long process for us. And
on top of that, we have COVID. I have two children who goes to
college at JMU, and as you might note, most of the colleges are
virtual, but due to the arrangements we have over here while we

were waiting for the house to be built, they are now staying in
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the apartments over there at JMU instead of staying at home
doing virtual work. Because we don't have enough space. We
don't have enough place for them to study, okay. That adds to
the stress of what we have going on right now.

What we are looking at is from the hardship of what we
have been going through. We started the construction as soon as
we got the permit in August. Unfortunately due to the fire, due
to what we had, the amount of damage, when the contractor, when
the builder opened up the walls and started to carefully bring
down the damaged studs, the place fell down.

So all I'm asking for is to build back on the same
structure. I am not moving the foundation. I'm not asking for
extending the foundation. I'm not asking for any of the
variances for expanding the house on the South Oak side or on
the Timber Lane side. All I'm asking for, all I'm looking for
is to just use the same foundation, same footprint in the front
and build the house up on that.

We already have the house built from the framing
perspective. We already have that built. Some of you might
have traveled on South Oak Street. If you did, you would see

it. So it's already up there.
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So, for me as I'm dealing with all the stresses to go
with that, now, now with the delays, now with the stop work
order, now I have to deal more with the insurance in trying to
ask them to now extend more because as you know, they will stop,
at some point from the perspective of what they could support.
So any more delays, any of that stuff, it adds more to the
stress, adds more to the cost itself. I have already spent more
than $250,000 on this house.

All I'm asking you to consider and please approve, is
to allow me to build on the same structure, on the same
foundation so we can build it up and we can move back into our
house and be good citizens of Falls Church.

Thank you.

MR. BARTLETT: Thank you so much, Mr. Ahmed. I
appreciate your presentation and we do certainly understand and
feel for your plight that you've gone through.

I just have a couple of questions and then I'll ask
the other members of the BZA if they have any questions as well.
And this is a question to John for the City.

At what point was there a difference of opinion as to
why they were allowed to build and reconstruct and then the

walls fall down and then all of a sudden, is it considered a
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different type of build at that point? Because it seems the
building permits were issued based on the status of the
structure. Was it a change of the status of structure that
forced the City to stop construction, because they issued a
building permit in August?

MR. BOYLE: Yes. At some point during the use of the
building permits, the rest of the above-grade features were
demolished or a sufficient amount were demolished to an extent
where it was no longer habitable and satisfied the definition of
a demolition under the Zoning Code.

So I think after they got in there and started
working, there was much more damage to more areas of the house
than even our building inspectors were aware. So, it
transitioned from a rebuild to a demolition and a rebuild and
that was the tipping point for the Zoning Code.

MR. BARTLETT: So that makes me ask some followup
questions as far as, Is this deemed a new construction at this
point?

MR. BOYLE: Well, there's a couple definitions. The
Zoning Code considers it a demolition when it's lost to I
believe it's 80 percent of its market wvalue, which it certainly

was.
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The building official has a different definition for
demolition. I think they consider that totally removed and the
hole filled.

So for Zoning purposes, I think since some of the
foundation was remaining, it's not an entirely new build and
they are making use of some of the original structure.

Put it this way: We had a case that went to the
Supreme Court a number of years ago where they applied for a
second story addition and staff went out a few weeks later and
found that the entire structure was removed, including the
foundation walls. There was just a hole in the ground.

So at that point we made a decision that the variance
was void and they had to come back and get variances for an
entire new structure.

In this case the foundation has been retained and some
of the original structure's retained, so on that basis staff
believes they're within their rights to seek a variance to build
back on that foundation.

I don't know i1if that answers your question.

MR. BARTLETT: It does sort of, John. I'd like to
sort of follow up on that. In this scenario, if I have a, I'm

just going to create a new plot right now, a new property or an
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analogous property where I have an existing non-conforming
structure and the owner wants to build up. We have scenarios
like that where they are required to obtain a variance to build
up even though the structure is non-conforming because the
building of that second story is in the setback.

So we've had scenarios like that, and I'm trying to
make this analogous to that where I am, even though my
construction is occurring in the setback, it's technically,
there might be some nuance here, but it's an existing structure,
in a current and existing non-conforming structure in the
setback.

MR. BOYLE: I see. I would say this is a more extreme
example of that very common variance where an existing structure
is in the setback and they want to build back. They've retained
a significant portion of this structure and they're asking to
build it back the way it was.

I think that's in the same conversation as what this
Board sees for a second story addition. In fact, I think it's
our second agenda item tonight.

MR. BARTLETT: I will pause and let other members of
the BZA speak. I have other questions though.

MR. MISLEH: John, this is John Misleh.
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To follow up on Mr. Bartlett's question about the
structure, so the front facade, the proposed front facade or the
design front facade, I don't see any drawings for the new house,
but is it comparable in scale to the house that was removed?

MR. BOYLE: I believe it was but it's been a while
since I've seen the plans.

MR. MISLEH: And a followup question to that before
you answer, John, and if it is comparable in scale, would the
porch -- if the porch were just being added to the pre-existing
home, would the porch had been approved by staff or would that
have been required to get a variance?

MR. BOYLE: What they're asking for, had the house not
been damaged could have been approved by right. You'll note,
it's not an 8 foot projection. It's taking in the math of the
actual footprint, minus 8 feet from 30.

So, yes, what they're asking for could have been built
by right. Why we included it in this variance 1is we don't know
where this Board's going to set the front yard setback at. We
wanted it noted that should it be approved, then they would be
permitted to move forward with the modest porch that they've
shown on the plans.

MR. MISLEH: Understood.
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Mr. Ahmed, please go ahead with the explanation of the
facade in relation to the pre-existing home.

MR. AHMED: Sure. So the facade for the pre-existing
home and the new one we're building, we're putting that on the
same foundation. So basically we are not extending it on the
front at all. So what you see in the picture itself is when the
home is built, pretty much it's going to be on the same size,
same foundation, similar structure to what we had before.

MR. MISLEH: And scale from side to side, it's going
to be the same length or depth on lot, depending on which way
you're looking at the lot from side to side, the foundation is
not being expanded in either direction. 1It's in the rear.

MR. AHMED: That is correct. Foundation is not
expanded on the Timber Lane side or on the Oak Street side. The
only foundation expanded is into the back. But on the two front
sides, no foundation expanded, just building on exactly what we
had.

So as I mentioned before, all I'm doing is just
building it on existing foundation. The burned house, just

going to build it back up on the same place.
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MR. MISLEH: Great. Thank you. And from the height
standpoint, how much higher, how much taller is the new
structure going to be versus the pre-existing structure?

MR. AHMED: I believe it's about the same but let me
see if I could have my engineers speak up to that. We had a two
story house, so we're putting the second story back in again.
So from that perspective, we are not really changing that
extensively but the specific exact height piece, the exact, how
many inches or feet, I don't have that information in front of
me.

So, Fayyadh, do you have that information? Can you
speak? Or Sam?

MR. FAYYADH: Hi, this is Fayyadh. I'm the one who

designed this house.

In present I don't have the drawings. I believe there
is no changes in the height. Should be a couple, maybe a foot,
due to the structure trusses. I need to go back and check the

drawings.

MR. MISLEH: Thank you.

John, was this something that was reviewed by the City
in their consideration for issuing the initial building permit?

I assume that that was.



457 MR. BOYLE: Yes, sir. And what's unusual about this
458 lot is that it's actually complying with the minimum square

459 footage which is what controls the height. They would have 35
460 feet by right. It's the odd shape of the lot and the original
461 location, the construction location that's the issue.

462 So I think height is an interesting question but they
463 do have 35 feet by right and then it would enter that category
464 of variance that Mr. Bartlett was mentioned, second stories in
465 the setback.

466 MR. MISLEH: Also, one additional question. I looked
467 at the letters of support from the neighbors. I was unable to
468 ascertain if there was one from the neighbor on 0Oak, 402 Oak.
469 Is that one of the ones that's included in the package?

470 MR. AHMED: So I am currently living in 402 Oak. So
471 from my perspective, I recommend you approve it.

472 MR. BARTLETT: I understand that's a rental property,

473 correct?

474 MR. AHMED: Yes.

475 MR. BARTLETT: Very strategic there.

476 MR. AHMED: Absolutely. Thanks.

477 MR. MISLEH: Last gquestion. With the initial building

478 permit, was the brick being salvaged a condition to issue the
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original permit and is that why once it fell, is that why there
was a stop work order? Can you reexplain that, John?

MR. BOYLE: Yes, that's exactly it. Staff is all
working remotely so we were working with this project in
snapshots throughout the review process. And it was staff's
directive and our understanding that all of the existing walls
that were there would remain and the building inspectors
believed that they were sufficiently sound to remain.

And then you've heard from I think the builder's
testimony, that as soon as they jostled them for the
reconstruction, they all came down.

I think they believed they could proceed at that point
because they had the building permits but that's actually a key
threshold for Zoning. If the house is gone except for
foundation, then setbacks become a problem.

But, yes, that was a precondition and I think it took
the actual reconstruction to begin to actually bring out how
damaged the rest of the property was.

In a sense, that's probably a good thing. Because our
building inspectors have a lot of stories of going in and doing

inspections of additions and finding burned sub-structures and
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wood framing from fires that nobody knew existed and they've
been covered up with drywall and what have you.

So we would prefer that this be a structure that meets
Code and is safe and is not going to crumble but to get there is
the process that staff has presented to this Board.

MR. AHMED: So from the owner's perspective, we would
prefer the same thing. That it's a safe house and it doesn't
crumble because we didn't see the whole damage itself. So
again, I'm looking for just building a safe house in the same
footprint.

MR. MISLEH: Thank you.

MR. BARTLETT: Are there any other questions from
members of the BZA?

MR. KIEN: Yeah, I have one for John actually.

So just to be clear, as part of the permitting
process, John, the City sent out inspectors to gauge the
soundness of the existing structure ahead of any issuing of
permits for the construction to begin, is that correct?

MR. BOYLE: Yes. Any time there's a fire, especially
to one of this extent, both the fire marshal and the building
official and our trades inspectors go out and do an assessment.

And they issued something like a -- they declared the building
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uninhabitable obviously and build it back to meet Code. Very
generic overall terminology. And I think there were some
instructions to leave interior walls and those are some of the
walls that came down when reconstruction began.

So, yes, this was inspected in the field by our trades
and building official.

MR. KIEN: Okay. Thank you.

MR. MISLEH: John, I have one more question. Peter,
if it's okay.

Since it's now a new build, does the criteria for
storm water management and other considerations change?

MR. BOYLE: That was evaluated by our engineers and I
don't believe it met the threshold which is ground disturbance
of more than 2500 sgquare feet.

Sajeel, you didn't go through the grading plan
process, did you?

MR. AHMED: We did not because it did not meet the
threshold. We are not doing more than 2500 sgquare feet of
disturbance.

And by the way, we were looking at this and still

looking at this as existing the rebuild, not as a new structure.
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And also just to let you know, you had the question
before about height. Height is 30 feet 5 inches.

MR. BARTLETT: Thank you very much.

Are there any members of the public that have any
questions or comments on this variance application?

(No response.)

MR. BARTLETT: Seeing none, do you have any more
comments or statements, Mr. Ahmed?

MR. AHMED: Well, I think the only thing I would say
is thank you for listening to us. Thank you for giving us the
opportunity. As I mentioned before, long time Falls Church
resident and your neighbor for the 20 years over here. And I'm
looking forward to just building the house back on the same
structure, built back on the same foundation so that we can move
back into the house and continue to be good citizens of Falls
Church.

Thank you.

MR. BARTLETT: Thank you very much.

At this point I will turn it to the Board for any
discussion or comments --

MR. BOYLE: Mr. Chair.

MR. BARTLETT: Yes.
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MR. BOYLE: We should advise the applicant about the
necessary three votes and the quorum we have.

MR. BARTLETT: Obviously. Great point.

Mr. Ahmed, there are three members present which is
sufficient for a quorum. However, I will point out that for
approval of your variance request, you need at least three
affirmative votes. So if at this point you feel that you may
not get three affirmative votes or you might want to wait until
there are more members of the Board present to get three votes,
it is your right to request a continuance to the next BZA
meeting.

You can wait. You don't have to give me an answer
right now because I think we can also go to our discussion
amongst the Board which is we will be sharing as well with
everyone on this call. It is open forum.

MR. AHMED: Okay. I'll wait. Thanks.

MR. BARTLETT: Good idea. Thank you.

Mr. Misleh, would you like to start us off?

MR. MISLEH: Mr. Chair, I did most of the talking I
think in the gquestion and answer period, so I'm going to defer
to you two to kick it off.

MR. BARTLETT: Sounds good to me.
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I think what I'm seeing and hearing is a
reconstruction of a structure that burned down unfortunately and
the applicant is seeking to rebuild the same structure in the
same existing footprint on its property, not looking to expand
beyond what they previously had.

I had one concern about that statement where they were
also going to be adding a porch, but Mr. Misleh asked the right
question about whether or not that front porch addition would
have been allowed by or approved by staff or allowed by right
without this scenario present and that answer satisfied me in
that regard.

I'm usually very supportive of people that are not
trying to take advantage of the system. You're certainly not
looking to do that. And I'm leaning towards saying "yes" and
approving you and getting you back into your home.

It's unfortunate that you have to go through this but
I understand the practical reasons for it.

So I will allow others to speak at this point as well.

MR. KIEN: Yeah, Keith. Well said.

This is Peter. Yes, the hardship definition here in
its purest form I think has been met and then some by this

family unfortunately maybe multiple times over.
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The construction that has come to date was done in
good faith based on both sides having come to and agree, the
City and the family and the permitting process I think kind of
bore that out.

Involuntarily demolishing your home, you know, an
accident like this, 1like a fire, I don't think is something that
the family should be held in any way accountable for is at all
appropriate. So, the reconstruction of the home on the existing
footprint, the way they're asking and the fact that really the
minimal amount of changes that they would have made to an
existing structure had this not happened could have been
approved outside of this Board likely leads me to agree with
you, Keith. I don't see any reason why I couldn't support this
variance.

MR. MISLEH: I agree with everything you've both said.
I think the fact that the brick came down is a blessing because
I think restoration always leaves something to be desired after
the fact.

So I think the idea that the permit was issued, that
consideration, and then a stop work order was issued after the
fact for a home that was still being constructed within the same

footprint and overall interior and structural characteristics
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minus the facade I think is a hardship in and of itself. We
should have a way for the City to be able to work around that.

So, that's all I've got.

MR. BARTLETT: All right. At this point I'm going to
go back to the applicant and give you the opportunity to defer
since there are only three members this month at this meeting.

Would you like to continue this to the next meeting?

MR. AHMED: No. If I could please have a vote so we
could move on with this one.

And again, thank you to all three of you for your kind
words and understanding what we have been going through. Thank
you.

MR. BARTLETT: You're welcome. Thank you very much.

At this point I would make a motion to approve
variance application V1621-21 by Sajeel Ahmed, applicant/owner
for a variance to Section 48-238(3)a, as posted in the Agenda,
to save time, please just "as is" move to approve this variance.

MR. KIEN: 1I'll second that motion.

MR. BARTLETT: Akida, could we get a roll call.

RECORDING SECRETARY: Sure. Mr. Misleh.

MR. MISLEH: Yes.

RECORDING SECRETARY: Thank you.
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Mr. Kien.

MR. KIEN: Yes.

RECORDING SECRETARY: Mr. Bartlett.

MR. BARTLETT: Yes.

RECORDING SECRETARY: Thank you.

MR. BARTLETT: Mr. Ahmed, congratulations. Thank you
very much for your time.

MR. AHMED: Again, thank you very much to all of you
and to City staff for working with us. Looking forward to
starting construction now. Well, not tonight.

MR. KIEN: Good luck.

MR. BOYLE: Sajeel, please first thing in the morning,
contact John Russell. I'm sure you're acquainted. I will as
well. He has to 1lift the stop work order but I'm sure he will.

MR. AHMED: Okay. And do you know how long that
takes, John?

MR. BOYLE: He can do that verbally.

MR. AHMED: Got it.

MR. BOYLE: If he happens not to be in, his deputy
will be.

MR. AHMED: Okay. Will do. Great. Thank you, all.



675

676

677

678

679

680

681

682

683

684

685

686

687

688

689

690

691

692

693

694

695

696

b. Variance application V1622-21 by Nisha
Thirumurthy, applicant and owner, for a variance to Section
48-238(3)a, to allow 1) a front setback of 26.1 feet instead of
30 feet and (2) a side setback of 9.1 feet instead of 12 feet,
for the purpose of constructing a second story addition on
premises known as 702 Berry Street, RPC# 53-124-013 of the Falls
Church Real Property Records, zoned R-1A, Low Density
Residential

MR. BARTLETT: Moving on to New Business, b, variance
application V1622-21 by Nisha Thirumurthy, applicant and owner,
for a variance to Section 48-238(3)a, to allow 1) a front
setback of 26.1 feet instead of 30 feet and (2) a side setback
of 9.1 feet instead of 12 feet, for the purposes of constructing
a second story addition on premises known as 702 Berry Street.

At this point I will request that staff provide a
brief summary of the building permit request and the need for a
variance.

MR. BOYLE: Yes, sir. I would summarize this
application as the classic "going straight up in the setback
variance”" that this Board very commonly sees.

The existing house was built in the setbacks. Again,

a very common thing in Falls Church, not sure how these things
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happened over the years. Sometimes the Code changed, sometimes
it's a bit more of a mystery.

But the applicant came in to staff to talk about doing
a second story addition and it was revealed that the existing
house does sit a small portion in two of the setbacks and again,
exceeded staff's ability to approve by our authority under the
Code.

Those are always going to be cases where the front
yard setback is in play. Staff has some authority going towards
the rear and on the sides but not in the front yard.

In this case this house has a what used to be a porch
but many years ago was fully enclosed and looks like a front
addition that projects into the front yard a small distance and
then they're looking to go straight up over the existing house
and out over that enclosure in front which might as well be
called the room addition now, the extent to which it's been
finished.

So with that, we'll defer to the applicant's
presentation. I think looking at the plat will be very helpful

in this case.
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MS. THIRUMURTHY: Yes, thank you so much. My name is
Nisha and I'm also here with my husband who is somewhere. He's
on the participant list.

So, yes, so we've been living in Falls Church since
2012. We moved in. We had one child and then our family grew
and one of the things I love most about Falls Church was the
sense of community and we definitely love the schools and our
neighbors and just want to continue to live here.

So when we first moved in we had decided that, yeah,
we would at some point want to build a second story or expand
the second story. And actually I'm speaking to you from my
front porch which is actually my study. We've been using it
since we moved in. It was fully enclosed and as far as I was
concerned it was living space.

So we could go down to the plat.

Oh, I do have letters from my neighbors as well, as
you page down.

So this was the plat that we received on page 5 that
shows the enclosed porch. This was done in 2012 when we moved
in. And the setback on there shows a 25 foot BRL.

One thing, sorry, one thing I wanted to mention and it

was in our cover letter but just to reiterate, our lot size is
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7500 square feet and the house itself as you know, the way it
was built it doesn't quite meet the requirements of the Code
which is I guess R-1A that we're in. But given that it showed
25 foot BRL in the original plat that we received, I don't know
if this would have been an R-1B at some point. But certainly
the lot size and the size of the building are more in line with
R-1B. We found that that's probably -- R-1A seems to be a
little bit too restrictive. 1If we looked at the front setback
requirements based on R-1B, we would actually not be violating
it since that's 25 feet.

And I think if you page down to the next one, this was
done by our architect and it looks like, obviously the original
house, the side setback is 9.1 feet but the front porch is
actually at 12 feet, so we wouldn't be violating anything on the
front porch if we built right above, above that.

Where we would be violating, of course, is if we
looked at the R-1A standards, then we would about by about 4
feet, the front setback.

So I guess we're requesting to build directly above
and really what that does is our kids' bedrooms are upstairs and

I have pictures of it.
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I don't know, should I go through the architectural
plans or should we skip to the pictures? 1Is there a preference,
I guess?

MR. BARTLETT: Maybe if we need to go through those
details during our discussion, we can look at them.

MS. THIRUMURTHY: Okay. So that's really, I guess,
the core of the presentation, is given our lot size, given the
size of the house, given how it's currently built, we think that
the current requirements, the Code requirements are possibly a
little bit too restrictive and if we apply the R-1B standards,
we would actually not be violating the front setback
requirement.

The original house, of course, is at the 9.1 feet
setback but the enclosed porch would, I think, meet the
requirements for the setback that's applied to sub-standard
lots.

So, there is my presentation.

MR. BARTLETT: Thank you very much.

MR. KIBLIN: This is Gabriel Kiblin, the other owner.

So what we want to do is, so the kids' rooms are at
the front of the house and they are limited by the angle of the

roof coming down in the rooms so they're already bumping their
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heads against that at 7 and 10 years old. So we want to give
them more room to grow in their rooms so that we don't have to
move them around. So that was the basis for our expanding of
the front and wanting to put it over the already existing
footprint.

MR. BOYLE: Mr. Chair, if I could interject.

MR. BARTLETT: Gladly.

MR. BOYLE: 1In looking at the assessor's database,
this house was constructed in 1937 which predates the Code. So
I think that answers the question of why it was built where it
is.

That 25 foot building restriction line that we see on
many subdivision plans from the 20s and 30s that were approved
by Fairfax County at the time, so no doubt the builder at that
time simply built to that 25 foot building restriction line.
And what you're looking at is actually a classic R-1B lot. 1It's
exactly the square footage and exactly the width that Code
requires. However, as the years went on this got zoned by the
City of Falls Church as an R-1A which requires much more square
footage, 75 feet of width.

So as it sits, the applicant makes a good point. Had

this been R-1B, side setbacks would only be 10 feet, front would
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be 25, and we would be looking at a very (inaudible) lot in
Falls Church.

So I do believe this thing got built as something like
an R-1B and that over the years changed, including the
completion of the house front there. So that casts this
application in a little different light.

I don't think it's a self-imposed situation and we're
looking at Code that changed out from underneath the structure
that's been there since 1937.

MR. BARTLETT: Thank you very much, Mr. Boyle.

Could I just ask everyone to mute your lines if you're
not speaking. There's a bunch of feedback coming in.

Thank you very much.

I also see how the house has sort of shifted to the
north because you have a shared driveway and I believe they
probably built that other house to your south, a little bit
towards its south side of its lot as well to allow that driveway
to go all the way in the back.

I just have a couple of questions.

You obviously bought the house with an enclosed

existing front porch that looks like it's an addition. I would
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have probably thought the same way. But I have a question about
the proposed build.

Are you expanding the width of your enclosed space on
the front of the house?

MS. THIRUMURTHY: No.

MR. BARTLETT: So you're literally going straight up.

MS. THIRUMURTHY: Yes.

MR. BARTLETT: And then obviously back --

MS. THIRUMURTHY: Yes, in fact that was initially what
we wanted but then when we saw the Zoning laws, we were like,
you know, let's just keep the existing footprint. So we
actually decided not to request that.

MR. BARTLETT: Okay. Thank you.

So the request to have a 9 foot 1 inch side yard
setback variance is because you're building over the space
that's in the current setback, the main portion of the house?

MS. THIRUMURTHY: Correct. The original house, yes.
The original house is in the 9.1 but the porch is in the 12
foot, yes.

MR. BARTLETT: But you would be building over the
original main house within the 9 to 12 foot section, that area?

MS. THIRUMURTHY: Correct.
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MR. BARTLETT: I don't have any questions at this
point. If other members have any other gquestions.

(No response.)

MR. MISLEH: Hello. This is John Misleh. I may need
just some help understanding the drawings. I reviewed them, and
so am I to understand that this is an entire second floor
addition, it's not just an addition above the front, what is the
existing front porch, right? 1It's a full second story addition,
a reconfiguration.

MR. KIBLIN: It's the front half of the house. If you
see on the drawing there the line in the hash marks, so that
section will be bumped because the roof slants at that area so
that part will be bumped up a little bit and over the existing
enclosed porch.

MR. MISLEH: So it's just the front half, the addition
over.

MR. KIBLIN: Yes.

MR. MISLEH: Okay. Understood. Will you be removing
the front porch in its existing construct and rebuilding that
entire section, or are you going straight up over what's

existing?



868 MS. THIRUMURTHY: Straight up over what's existing.
869 We're not going to be -- I don't know if we might change the
870 siding and stuff like that, but no, the foundation, everything
871 is going to stay the same. We're going to use the existing
872 concrete slab or whatever. They're going to use everything
873 that's there and then build straight up. Make sure there's

874 structural integrity and then build straight up.

875 MR. MISLEH: Thank you.

876 Mr. Chair, I have no more questions.

877 MR. KIEN: Yeah, I have no questions either at this
878 time.

879 MR. BARTLETT: Okay. I will provide you the same

880 information as we provided to the prior applicant, that there
881 are only three members of the Board of Zoning Appeals present
882 for this meeting. While sufficient for a gquorum, for an

883 approval of your variance you need three votes or more.

884 So, I'll give you time to consider while we discuss
885 but be prepared to answer whether or not you would like to have
886 a continuance to the next meeting where there might be more

887 members of the BZA present to vote or rule on your variance

888 application.
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At this point I would just like to open it up to
discussion amongst the members of the BZA. I will start and say
that this is seemingly a common occurrence that we see. I do
always want to make sure that when we see variance applications
like this that the applicant is doing its best to minimize the
impact of any variance provided, that they have support of their
neighbors, that they are trying to construct something that is
similar to the local area that is not inconsistent or stands
out.

I also feel that the situation that you were presented
with, that you acquired your home in good faith, that the -- I
would look at your structure and feel that that is an addition,
that's living space, and I don't see a problem with this project
or this variance request and I will open it to other Board
members as well, to their perspective.

MR. KIEN: So, Chair, this is Mr. Kien.

I echo those comments. It seems like a very
reasonable request with regard to the use of your property for
the expansion of your family with minimal change for maximum
result, for quality and use of the property.

So I feel that what has been presented is certainly

something that I could support.
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MR. MISLEH: I agree that the request is simply to
construct within the confines of the existing footprint of the
home and therefore it's within what is the existing setback and
this is something that we commonly see, given the age of the
properties and some of the Zoning nuances, I think that the
request is reasonable and I would support it.

MR. BARTLETT: Seeing no more comments from the Board,
do the applicants wish to proceed or would you like to have a
continuance to our next scheduled meeting in May?

MS. THIRUMURTHY: We would like to proceed. Thank you
so much for hearing us out.

MR. KIBLIN: Yes, thank you.

MR. BARTLETT: Would any member like to provide a
motion on this variance application?

MR. MISLEH: 1I'll make the motion, Keith.

I move to approve variance application V1622-21 by
Nisha Thirumurthy, applicant and owner, for a variance to
Section 48-238(3)a, to allow 1) a front setback at 26.1 feet
instead of 30 feet and (2) a side setback of 9.1 feet instead of
12 feet, for the purpose of constructing a second story addition

on premises known as 702 Berry Street, RPC# 53-124-013 of the
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Falls Church Real Property Records,

Residential.

motion?

permits at your leisure.

MR. KIEN: I'll second that.

MR. BARTLETT: Akida,

RECORDING SECRETARY:

MR. BARTLETT: Yes.

RECORDING SECRETARY:

MR. KIEN: Yes.

RECORDING SECRETARY:

MR. MISLEH: Yes.

RECORDING SECRETARY:

zoned R-1A, Low Density

can we have a roll call on that

Mr. Bartlett.

Mr. Kien.

Mr. Misleh.

Thank you.

MR. BARTLETT: Thank you very much.

MS. THIRUMURTHY: Thank you so very much.

MR. KIBLIN: Thank you.

MR. BARTLETT: Good luck with everything.

MR. BOYLE: I'm sorry,

Mr. Chair.

Applicants, you're free to apply for those building

within one year.

so much.

MS. THIRUMURTHY: Will do. We're excited.

The variance needs to be acted on

Thank you
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6. APPROVAL OF MINUTES

a. Approval of the December 17, 2020, and January 14,

2021, Meeting Minutes

MR. BARTLETT: At this point I'd like to move to review and
approve the minutes of the Board of Zoning Appeals from the
December 17, 2020, meeting and the January 14, 2021, meeting.

If you will take some time to review and if there are
any issues, please raise them. 1I'll give you a few minutes on
your own to review them.

(Minutes reviewed.)

MR. BARTLETT: And just to confirm, John and Akida, we
just need a quorum to approve these minutes?

MR. BOYLE: That's a good question. I think it's a
majority. You might just say, "All in favor, any opposed,"
something like that.

MR. MISLEH: I was absent in December, so I'll abstain
from that one.

MR. BARTLETT: So at this point I'd like to make a
motion to approve the meeting minutes from the January 14, 2021,
Board of Zoning Appeals meeting.

MR. KIEN: I second that motion.

MR. BARTLETT: Could we do a roll call vote please.
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RECORDING SECRETARY: Mr. Bartlett.

MR. BARTLETT: Yes.

RECORDING SECRETARY: Mr. Kien.

MR. KIEN: Yes.

RECORDING SECRETARY: And Mr. Misleh abstains.

MR. MISLEH: Not from January. I approve January's.

RECORDING SECRETARY: Oh, okay. Sorry.

So, Mr. Misleh, that's a "yes" vote then.

MR. MISLEH: Yes.

RECORDING SECRETARY: Thank you.

MR. BARTLETT: Then I'll move to continue approval of
the meeting minutes of the December 17, 2020, meeting until our

next Board meeting in May.

7. OTHER BUSINESS

MR. BARTLETT: So at this point I would just like to
move on to Other Business. If there is any Other Business to
discuss, does anyone have any issues to bring up?

MR. BOYLE: 1I'll just mention that it does look like
we're going to have an Agenda for May, a couple of interesting
cases. So we'll get that information out to you.

MR. BARTLETT: Thank you very much.
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I have a point to make for Other Business and I'm not
necessarily sure how to articulate this but I'm going to try.

I would like to request that there is a renewed effort
to post meeting minutes to the public website and to post final
approved variances to the public website as well.

If there's anything we need to do to our process or
procedures to make that happen, we can have that conversation as
well. But I would just like to make sure that the public is
aware of and sees a record of our actions on applications for
variances and the final disposition of those applications.

MR. BOYLE: That's a good point, Mr. Chair. And we'll
look and see what that process is.

It's strange. When we were all hands working in the
building, it was easier to walk down the hall and hand them a
copy of our minutes or post them on the board.

Now that we're all working remotely, many of our
processes work very, very well and we've discovered new ones
that we're probably going to retain. But some of those other
processes that we used to walk down the hall with aren't working
so well any more and they fall through the cracks. But we'll
definitely follow up on that.

MR. BARTLETT: Thank you very much.
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Is there also a way, I'm not sure how we do this, but
when we approve a variance, I know there's a 30 day window for
appeal from the public for our decision in the affirmative and
from the applicant in the negative. Is there a way to include
those final variances in our, as like what it looks like, the
final version in the minutes or is that sufficient as our review
for reviewing the minutes?

Mr. Misleh, I don't know how long you were on the
Board before me, but was this ever an issue where you weren't
sure of what you actually approved? I think I know what I'm
doing but sometimes I see the final product and I'm like, is
that really what we approved?

So I'm just trying to make sure that what's captured
in the variance is accurate and in permanent record, I don't
know.

MR. MISLEH: I think we have to rely on City staff to
interpret the ruling by the Board in its practical
implementation and execution. I don't know that that's within
our responsibility or our capacity to oversee or to back-check
projects once they're executed.

MR. BARTLETT: Sure, sure. I just want to make sure

they're captured accurately, that's all.
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MR. BOYLE: I can give a little background on it.

I started with the City in 2002 and my predecessor at that time
had been on board for the previous 25 years, so between the two
of us that's about 45 years' worth of history with the Board.

By the way, I haven't aged a bit. My kids are getting
older but I'm as dashing as ever.

But hearing no objection, we're going to go with that,
by the way.

MR. BARTLETT: That's right.

MR. BOYLE: Right about the time I came in, the BZA
used to actually have an agenda item where they would approve
Minutes and Resolutions. And it was found that staff couldn't
bring the Resolution to approve ahead of the time as accurately
as the City Attorney was pleased with and what have you and
things change.

And then State law I believe at that time changed to
make approval of Resolutions publicly, the final form an option.
And what was happening was the Board would approve the
Resolution and then staff would bring it back at the next
meeting and they would approve its final form and the applicants
were being forced to wait essentially two months to get their

final product.
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So that fell out of the Agenda item for the BZA a
decade ago or so.

But what we can do, we produce a very sharp, concise,
professional-looking official Resolution that we give to each of
the applicants. We encourage them to add those to their house
papers and share them with the bank. And we often see them
coming back to us when someone purchases a house and they want
to know is this still in effect and what have you and here's a
Resolution that was approved five years ago.

So what we can do is share that final draft -- it's
not a draft, it's going to be the final version, the final form
of the Resolution with the Board as soon as it's produced.
We're sharing it with the applicants, we might as well share it
with the Board. At least let you look it over and make sure we
heard what you said.

MR. BARTLETT: Yeah, I understand what Mr. Misleh 1is
saying too. We're not looking for an opportunity to wordsmith
or make changes to or amend our decision, because that would
require us to have another open, public forum to change
something.

I just want to make sure that -- yeah, it's hard.

It's hard.



1086 I appreciate that effort, John. I appreciate that.
1087 MR. MISLEH: Yes, thank you, John.
1088 MR. BARTLETT: Okay. Any Other Business, any other

1089 issues to bring up?

1090 MR. MISLEH: No.

1091

1092 8. ADJOURNMENT

1093 MR. BARTLETT: Okay. I call to adjourn the meeting of

1094 the Board of Zoning Appeals for April 15, 2021.

1095 MR. MISLEH: Second.

1096 RECORDING SECRETARY: Mr. Bartlett.
1097 MR. BARTLETT: Yes.

1098 RECORDING SECRETARY: Mr. Kien.
1099 MR. KIEN: Yes.

1100 RECORDING SECRETARY: Mr. Misleh.
1101 MR. MISLEH: Yes.

1102 RECORDING SECRETARY: Thank you, everyone.
1103
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